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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

CENTRAL DIVISION
LEXINGTON

CIVIL ACTION NO. 04-34 - KSF

UNITED STATES OF AMERICA

Electronically Filed

PLAINTIFF,

V°

EAST KENTUCKY POWER COOPERATIVE, INC. DEFENDANT

EXHIBIT A TO
UNITED STATES’ NOTICE OF LODGING OF

PROPOSED MODIFICATION TO CONSENT DECREE:
TEXT OF PROPOSED STIPULATION
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

CENTRAL DIVISION
LEXINGTON

CIVIL ACTION NO. 04-34 - KSF

UNITED STATES OF AMERICA

Electronically Filed

PLAINTIFF,

V,

EAST KENTUCKY POWER COOPERATIVE, INC. DEFENDANT

PROPOSED JOINT STIPULATION TO MODIFY CONSENT DECREE

WHEREAS on September 24, 2007, this Court entered a Consent Decree in the above-

captioned matter.

WHEREAS Paragraphs 4 and 51 of the Consent Decree require EKPC to begin year-

round operation of existing selective catalytic reduction ("SCR") technology at Spurlock Unit 1

within 60 days of entry of the Decree, i.e., November 23, 2007, with such operation to comply

with specified 30-day rolling average emission rates for Nitrogen Oxides (NO×).

WHEREAS EKPC planned to install an additional, third layer of catalyst to its existing

SCR at Spurlock Unit 1 during a scheduled outage this Fall.

WHEREAS a transformer failure at the Spurlock Plant required Defendant to alter its

plans for installing the third catalyst layer at Spurlock Unit 1, which resulted in Defendant’s

inability to operate the SCR in time to meet the applicable 30-day rolling average emission rates

for NOx.



Case 5:04-cv-00034-KSF Document 185-2 Filed 02/05/2008 Page 3 of 8

WHEREAS Defendant made a formal force majeure claim pursuant to Paragraph 144 of

the Consent Decree on October 15, 2007, to which Plaintiff responded on November 13, 2007.

WHEREFORE in lieu of any dispute or further proceedings concerning EKPC’s claim

under the Consent Decree’s force majeure provisions, the parties hereby stipulate to amend the

Consent Decree in this matter, entered on September 24, 2007, as follows:

1. Modify Paragraph 51 of the Consent Decree as follows:

"51. Beginning 60 days after entry of this Consent decree, and continuing until

December 31, 2012, EKPC shall operate year-round the SCR technology on Spurlock 1 and

Spurlock 2 to achieve and maintain the Emission Rates required by this Paragraph_~ except it:~-~t

!,he dea, dliae i:br cc, i~~plia~cc witg~ this !<cq~,~i~°,~:xscsr ibr Sr~l,~"Iock: I rr~a?~ bc e~,tesded tm~il ciih<~r

Jar:~t~a~<\: ./..:.~< ~st.s~. (:)t+ {:10 (.],,XV3 ?~i:{/-{,)l ....... s ~ by %J:~7(;:l~ ~}}KI:>(" (’(~ r,,~qe{e~< i{7~:~ " °,

orse:~atio~ c,£a d~ird cal, a!vsi Jave~ sl, d~,+: Sp~i~qock t,i~it I SCR, w~;,,£oJ:~eve~ date is eariicr, EKPC

shall operate year-round the SOR technology on Spurlock ] so as to achieve and maintain a 30-

Day Rolling Average Emission Rate for NOx not greater than 0.120 lb/mmBTU. EKPC shall

operate year-round the SCR technology on Spurlock 2 so as to achieve and maintain a 30-Day

Rolling Average Emission Rate for NOx not greater than 0. ] 00 lb/mmBTU. During periods

when both Spurlock 1 and Spurlock 2 are operating, EKPC shall operate the SCR technology on

both Spurlock 1 and 2 so as to achieve and maintain a Combined 30-Day Rolling Average

Emission Rate for those two Units for NOx not greater than 0.100 lb/mmBTU.

a {~ l.~e eve/~l: tha~ tl/c dcsdii~: :i’or cors~l~a~o,,.:;~ with l:hc ,3O-~I)a.’~. RoJ!gs<<.~! A’-/sra2~e Emissio~i
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,

o

All provisions of the Consent Decree unaffected by these modifications shall operate in

conjunction with these new provisions in the same manner and to the same extent as did

the language in the original Consent Decree.

Except as specifically provided in this Stipulation, the parties intend that all other terms

and conditions of the Consent Decree will remain unchanged and in full effect.
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Dated: January~, 2008.

FOR THE UNITED STATES OF AMERICA:

Assistant Attorney General
Environment and Natural Resources
Division

United States Department of Justice

                              
JASON A. DUNN
Environmental Enforcement Section
Environment and Natural Resources
Division

P.O. Box 7611
Washington, D.C. 20044-7611
(202) 514-1111

AMUL THAPAR
United States Attorney
Eastern District of Kentucky

ANDREW SPARKS
Assistant U.S. Attorney
Suite 400
110 West Vine Street
Lexington, Kentucky 40507-1671
(859) 233-2661
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United States v. East Kentucky Power Cooperative, Case No. 04-34 - KSF (E.D. Ky).

Dated: January ~__~, 2008.

FOR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

Director, Air Enforcement Division
Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

Air Enforcement Division
Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency
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MARY WILKES

/~egional Counsel.S. Environmental Protection Agency
Region 4
61 Forsyth St., S.W.
Atlanta, GA 30303

   
Senior Attorney
U.S. Environmental Protection Agency
Region 4
61 Forsyth Street, S.W.
Atlanta, GA 30303



Case 5:04-cv-00034-KSF Document 185-2 Filed 02/05/2008 Page 8 of 8

United States v. East Kentucky Power Cooperative, Case No. 04-34 - KSF (E.D. Ky).

Dated: February 5, 2008.

FOR DEFENDANT EAST KENTUCKY POWER COOPERATIVE:

                                                                             
John M. Holloway, Esq.
Hunton & Williams
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804) 788-8242

Jason Dunn, counsel for the United States, certifies that on December 11, 2007, Mr. Holloway
gave permission to sign for him on behalf of Defendant.


